#77.70 2/3/76
Memorandum 76-20
Subject: Study 77.70 - Nonprofit Corporations (Voting of Memberships)

Attached to this memorandum 1s the staff draft of the chapter of
the General Nonprofit Corporation Law that relates to voting of member-
ships. Thie chapter gemerally parallels the comparsble provieions
(Chapter 7 (commencing with Section 700)) of the General Corporition

Law, This memorandum discusses selected aspects of the astaff draft,

§ 5263, Bylaws relating to voting rights

When the Commiseion first considered nonprofit corporations sbout
two years ago, it made the determination that a bylaw affecting the
voting rights of members could nbt be adopted, amended, or repealed by
the board of directors but only by the members themselves, This repre-
sents a departure from existing law, for Section 9400 permits the direc-
tors (subjéct to the power of members to change or repeal the bylawi)“to
adopt, smend, or repeal bylaws.

Mr, Robert Sullivan has written to the Commission (see Second
Supplement to Memorandum 76~7) that he believes strongly that the abil-
ity of directors to adopt bylaws affecting members' voting rights ehould
not be restricted. He cites the example of a nonprofit corporation
which was unable to vefify who its members were and, hence, found it
necessary to amend its bylaws to alter the quorum provisions and to
restate the membership composition., "If the Commission's suggestioﬁ 1s
adopted, there may be frequent situations where nonprofit corporations

are paralyzed by their inability to ascertain or locate their members
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and also be unable to similarly modify voting requirements," He con-
cludes that, "Building in restrictions of the type suggested, although
having an aura of failrmess, will more frequently result in such non-
profit corporations finding themselves in a legal 'box,' from which

there 18 no excape.”

§ 5700, Manner of voting

Subdivision (b} of Section 5700, which permits voting by ballot,
mail, or any other reasonable means provided in the articles or bylaw&.
1s ynique to nonprofiﬁ corporations, Cf, Poweys v, Marine Engineers'
Béneficial Ass'n No, 35, 52 Cal, App, 551, 199 P,353 (1921); It enables

greater flexibility io the mapnner of voting which i{s not limited to a

meeting of members,

§ 5705, Proxies

At common lasw, proxy voting by members of nanprﬁfit eorpogatiens
was not permitted. As a practical matter, proxy voting ls a necessity
in the modern corporation of any size, even though {t may be the ghief
deviece for self~perpetuation of management. For a listing of the proxy
sﬁatutes of other jurisdictions, see Exhibit I (pink). In California,
proxy voting by shareholders of a business corporation is a magter of _
right; proxy voting by nmembers of a nonptofiﬁ corporation is authorized
by atatute unless the articles or bylaws expressly provide otherwise,

The new General Curpotatioﬁ Law makes peveral changes in the yules
governing proxies: (1) the seven yeér maximum time limit on the gpalid-
ity of a proxy is not continued; (2) a new provision is added yelating
to proxies by pledgees or other security holders or persons other than

the owner of stock; (3) the provisions relating to irrevocable proxies
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coupled with an interest are elaborated; {4) the provision relating to
proxies that designate more than one representative is deleted. The
staff draft incorporates these changes, except for the provisiocns re-
lating to proxies for shares held as security or by perscns other than
the owner, and the prowvisions relating.to irrevocable proxies. These
may be found in subdivisions (d)~{(f) of Section 705. The staff has
omitted these provisions because they have limited applicability to
nonprofit corporations. Memberships are not normally pledged or other~
wise given as security, and the like. One result of the omisseion of
these provisions is that a member's proxy is not "irrevocable,” even
though "coupled with an interest.”

Proxy solicitation 1s not governed by statute. There.has been recent
litigation over the proxy solitication practices of at least one large

nenprofit corporation. 5See Braude v. Havenner, 38 Cal. App.3d 526, 113

Cal. Rptr. 386 (1974)(electoral procedures for selection of directors
unfair end unlawful; trial court must require nonprofit corporation to
put into effect such new electoral process as the court considers just
and proper), a copy of which is attached as Exhibit II (yellow)., This
case states the proposition that, while a nonprofit corporation may
regulate its proxy practices by bylaws (Section 9402(d)), it has "no
power to create bylaws that are unreasonable in their practical applica-
tion." 38 Cal. App.3d at 533,

In light of the equitable jurisdiction of the court to review the
bylaws and proxy practices, and in view of the futility of attempting to
legislate againet specific practices, the staff has proposed no provi-

sions to deal with issues such as those raised in Braude v. Havenner.

Nor has the staff discovered either existing or proposed statutes that
purport to deal with these problems. Specific issues will have to be
challenged and reviewed by the court on a case-by-case basis, using

general standards of equity.
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As a matter of interest, Exhibit III (green) is a copy of recent
proxy information distributed by the California State Automobile Asgoci-

ation to its members.

§ 5706, Voting agreements

Voting agreements between two or more members or shareholders have
given rise to substantial litigation, Existing California law provides
an effective technique for making a voting agreement self-executing--the
voting trust. In addition, the new General Corporation Law (Section
706(a)) expressly validates other voting agreements among members aof
t¢lose corporations.

The voting trust generally has little use in the nonprofit corpopa-
tion situation, It is a device to concentrate shareholder contrel in
one or a few persons who, primarily through the election of directors,
can control corporate affairs. Numerically, corporate reorganization is
the most important occasion for the use of a voting trust, where it nay
be used to give control to creditors. It might also Ee used by incorpo-
rators to retain control, or in the close corporation, to distribute
voting power disproportionately to share ownership.

Neither the ALI-ABA Model Nomprofit Corporation Act nor the Penn-
gylvania Corporation Not-for-profit Code provides expressly for sither
voting agreements generally or voting trusts specifically. The New York
Not-for-Profit Corporation Law Provides:

619. An agreement between two or more members, 1f in writing
and signed by the parties thereto, may provide that in exercising

their voting rights as members they shall vote as therein provided,
or as they way agree, or as determined in accordance with a proce~
dure agreed upon by them.
The Comment to this section notes that the section "authorizes a very
liberal vote~pooling arrangement among members which, when coupled with

the irrevocable proxy device, effectively eliminates the need for the
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voting trust in not-for-profit corporations." A Canadian report states,
"Alchough pooling or unanimity agreements would be rarely sought among
the members of a not-for-profit corporation, the flexibility to enter
such agreements should be provided, to be used if desired. For example,
the members of a family controlled foundation might want a unanimity
agreement."”

Professor Oleck in his nonprofit corporations treatise (§ 61.
"Control Agreements” Among Promoters), on the other hand, notes that:

In a nonprofit corporation, such an agreement is rather futile,
as well as incompatible with the democratic basis of a "membership
corporation.”" Since each member ordinarily has only one vote, an
agreement of this kind would have no real effectiveness unless it
included a majority of the members. If the promoters made such am
agreement to vote together, they would be outweipghed by the major-
ity as soon as a number of new mesbers joined the organization.

In any event, even in a business corporation, and far more
positively in a nonprofit corporation, unfair treatment of the
minority members 15 not legally tolerated. More important the
members may not, by private agreement, take control out of the
hands of the beoard of directors or trustees. Nor may they prevent
at least annual general elections, in which they each will have
only one vote. An attempt to do any of these things 1s simply
1llegal.

Section 5706 (staff draft) is modeled on the voting agreement
provisions of Section 706(a) of the new General Corporation Law. The
staff notes several points about this section: (1) it places no limic
on the duration of the agreement (note the 2l-year and 10-year limits on
voting trusts under the old and new general corporation statutes); (2)
it does not require the agreement to be filed with the corporation (a
voting trust agreement must be so filed); (3) it does not provide that a
voting agreement may be revoked at any time (contrast the proxy provi=
sions and the voting trust provision under the old general corporation
statute}; and (4) it applies to all nonprofit corporations (the voting

agreement provisions of the new general corporation law apply only to

close corporations).



§ 5708. Cumulative voting

One key difference between business corporations and nonprofit
corporations is that cumulative voting for directors is mandatory in
business corporations, whereas it is prohibited in nonprofit corpora-
tions unless the articles or bylaws expressly permit it. While cumula-
tive voting is an important protection for minority shareholders of
business corporations, the California philosophy (and that of most other
juriedictions) has been to permit greater control by management of

nonprofit corporaticns. The staff draft makes no change in this regard.

Voting By Members Under Legal Disabilities

Existing law prescribes the manner of voting where shares stand in
the name of a pledgee, trustee, or other fiduciary, where they stand in
the name of a person adjudged incompetent or who 1s deceased, or where
they stand in the name of a minor. Sections 2218-2221. These provi-
sions apply to memberships in nonprofit corporations by virtue of Sec~
tion %002.

Section 702 of the new General Corporation Law continues these
provisions, specifying when an administrator, guardian, conservatoer,
custodian, trustee, or pledgee may vote, and adding a provision relating
to shares in the name of a receiver. The staff draft omits comparable
provisions for memberships in nonprofit corporations. The rationale for
this omission is that such provisions have only minimal relevance to
nonprofit corporations. The number of cases where a membership is
placed in trust or is pledged, or is held by a receiver must surely be
minute, 1f they exist at all. As to deceased members, the membership

terminates on death unless the articles or bylaws provide otherwise; the
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staff feels that, if the nonprofit corporation has provided otherwise,
it can also provide for voting and other incidents of membership in the
hands of an administrator or executor. If a nonprofit corporation
admits minors to membership, the staff believes that the minors should
have the same voting rights as any other member, regardless of the
appointment of & guardian of the minor's property. Likewise, where a
person has been adjudged imcompetent and a conservator or guardian of
the property has been appointed, the staff does not believe that a
membership in a nonprofit corporation should be treated as "property” so
as to enable the appointee to exercise the member's voting rights.

The staff has not discovered any other jurisdiction whose nonprofit
corporation statute purports to deal with the problem of voting by

members who are under legal disabilities.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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436 Praxies

8177, Statutory Proxy Ruies

- Today statutus, charters, or bylaws generally provide for proxy voling
'in business corporations.! t
The best way to ascertain the state of the law as to proxy voting in
non-profit organizations is to examine the provisions of the several states.
_ References are to voting by members, except as otiierwise noted. [These
are from an article in 14 Clev.-Mar.L. Rev. 273 (1965).}:'12

Alabama: Proxy voting allowed uniess articles or bylaws provide other-
wise (threc months maximum duration unless otherwise pro-

~ vided in the pmx}j

Alaskz:  Corporation may prescrib,e;lheir respective voting rights” for

' members.

Arizona:  Bylaws must be adopted and may provide for proxy votmg by
members.

Arkansas: One vote per member in elections of directors; in other voting
of members, as the arucles or bylaws may pronde and
direclors may vote by proxy

California: Bylaws may provide manner of voting by members and

| whether proxy voling shall be allowed.!®

Colorado: No general provision; proxy voting prohibited in agncuitural

" cooperatives, ¢redit unions, and livestock coops., restricted in
mulual benelit associations, and permitted in other non-profit

: coops.”
Connecti- Proxy wvoting allowed unless articles or bylaws provide cther-
cut: wise (11 months maximum duration unless limited to a

_ particular fulure meeting).} 8
Delaware: Proxy voting allowed unless articles provide otherwlse (three
. years maximum duration umless proxy provides a longer
period).}¥ Members, officers, representatives, or delegates of

u&u lsta af case cilstions by states in 5 Fleicher, Cydopedia of the Law of Private
Corporations 207 (1952 with 1972 cum. supp.).

“‘Nou that most of thess citations of statutes below are (rom Oleck, Proxies tn Noo-Profit
Qrgni., 14 Qe\nlht L.Rev, 273 {1965).

120000 of Ala., tit. 10, Sec. 217.

13 azasks St. Sec. 10.20.080.

1 sz, Rev. St. Anno. Sec. 10-706 A3,

Sark. St Anno. Seca. 641911, 64-406.

16 s nno. Cal. Code, Corpotations, Sec. 9402(dh.
1T to. Rev, SL Secs. 31-24-5, 38-1.7, 31-24-5, 12-10-21, 34-25-6.
18 0nn. Gen. St Anno. Sec. 33471 .

19pu. Code Anno. tit. 8, Sec. 215,
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fruternal benefit soclety may not vote by p.roxy,m except
Masons, Odd Fellows, and certain named other societies.

District of Members or delegates may voie by proxy i bylaws so

Columbia: provide.n No proxy voting by members in cooperative gss0-
cialions.

Florida:  No provision as to proxies in general non-profit corporstions
statute. Bylaws may provide for proxy voting in agricultural
coop. marketing associations* and other cooperative associa:

. tions,® but not in credit unlons. 25

Georgia:  Proxies may be used by members of business corporstium,”

- and non-profit corporations have generally simitar powers, &

Hawati: Members may vote by proxy; bylaws may gmvide the mode of
voling of trustees, ditectors, or managers.2? '

Idaho: Members may vote by pruxy,” with Bmitstions for water
users’ ‘associations,’’ and bylaws may provide for proxy
voling in cooperative marketing associations. '

Illinois:  Members may vote by proxy unless articles or bylaws provide
otherwise (11 months maximum duration unless otherwise
provided in the proxy).”? )

Indiana:  Voting in person or by proxy, as the bylaws shali provide (i1
monthas‘m:ximum duration unless the proxy provides a longer
time). " -

fowa: No provision in non-profit statute;>® o proxy vote in coop-
eratives.

i, 1it. 18, Sec. 190He).

N tbid. Sec. 1903.

221 €. Code Sec. 29-603.

10id. Sec. 29-814.

51, $1. Anno. Sec. 61K.09(3).
251bid. Sec. 619.06(6).

2610ia, Sec. 657.07.

7Ga. Code Anno, Soc. 231863, .
Brid. Sec. 221881

B pev. L Hawaii Sec. 172-40.
31daho Code Secs. 30-134, 30-161.
Mibid. Sec. 30-146.

32 1id. Sec. 22-2610¢0).

3 Anno. St., ch. 32, Sec. 153214, The right of members of non-profit corporalion o Yoe i
rot protecled by the constitution. Westiake Hospital Assn. v. Blix, 13 1k, 2d 183, 148 N.E. 1d 471,
app. dismd, 79 §. C1. 44, 358 U.S. 43,3 L. £d. 2443 (1958).

3100 51, Anno. Sec. 25-51 5te).

3510%’3 Code Annc., ch, 504. Business corpotation articles may deny right to vote by proxy.
Ibid. Sec. 496 A. 32,

3 bid. Sec. 498,14,

*
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Kansas:
Kentucky:

Louisiana:
Maine:

Maryland:

Massachu:
selis:
Michigan:

Minnesota:

Mississippi:

Proxies

Members ey vate by pruxy (Huce years maximum duraion
wnless proxy slates s Jonger p-:s'iud}ﬂ

Direcrors must sdupt bylaws, which may povide fur prosy
vouing by weinhers.

Members nray votv by proxy undess srticles or bylaws prahibit
it, and directors may vote by proxy if su provided (FT months
maximum dursiion uniess the proxy  provides a  fonger
period 1 No proxy voting b ceedit unicns,

Froxy woting forbidden in fraternal assuciutionst ! and con-
sumers’ cocpcratives.“ Otherwise they seem Lo be permilted
{with maximum duration of one ycur}.“ or bylaws may
provide for themn ¥4 ,

Proxy voting by members may be provided for by articles of
bylaws {use of proxies seems tu e assumed). >

Bylaws must provide rules for elections and the casrying oul pl
purposes.“’ No specific provision.

No provision as to proxies in the peneral statute.*? Proxies
prohibited in fraternal benctit societies. ¥ Forbidden in non-
prefit corporalions.‘g except seemingly in clections of direc-
tors in some lypes of cotporations.

Proxy voting is permitted at ali meetings unless prohibiied by
the articles or bylaws (11 months maximum duration), but
directors may not vote by proxy 3

Apparently voting by proxy is authorized gt:nerally.” and
specifically may be provided in bylaws of coop. associe-
lions.s 3 but is forbidden to credit unions.’

3 em. 8. Kams. Sec. 17-3304.

38y, Rev. St. Anno. Sec. 272420 (3).
395 . St Amno, Secs. §2:131; 12:35 (F).
W Ast. 6, Sec. 647.

41pey. St Me., c. 60, Sec. 170.

2114, ¢, 56, Sec. 8.
uid. c. 83, Sec. 28.
M1id. sec. 23,
455 pno. Code Md. Att, 23, Sec. 135,

46 anno. L. Maxe. ¢ 180, Secs. 7, 17,

47 comp. L. Mich. Sec. 450,122,

#810id. Sec, 534.3.

Inid. Sec. 450,32,

S0ybid. Sec, 450.651, :

51ygnn. S1. Anno, Seca. 317.22 tsubd. 55, 317.20 (subd. 13,
5201, Code Anno. Sec. $326.

53.uid. Sec. 4502; and electric power assns. Sec. S471.

$1uid. Sec. 5402,
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Missouri: Apparently voting by proxy may be provided for in the
byiaws.s and is specifically provided for in elections of
directors of cooperatives,

Montana:  Bylaws may provide rules for vating. 37 No specific provisions.

Nebraska: Proxy voting is permitted unless asticles or bylaws provide
otherwise (11 monlhs maximum duration unless the proxy
provides otherwise) >

Nevada: Mo specific provisions; vague bylaw pawcrs.s s

New

Hampshire: No specific provisions, vague bylaw pOW‘t?S.SO

New No specific pm\rision,ﬂ in absence of slatulory authority pius
Jersey: bylaw prmﬂsmns, no proxy vmlng 62

New

Mexico:  Bylaws may make voting rules. 53 No speclﬁc prowﬂon.

New York: Proxy wlmg permitted, unless articles or bylaws provide
otherwise.%* Lack of a bylaw does not abridge the right.5
Directors may not vote by pr-:my."'iis Proxy as security device is
provided for 562 :

Morth Proxy voting aliowed unless articles or bylaws provide other-

Carolina:  wise (11 months meximum duration unless the proxy provides
othcrvme} 67

North Proxy voting allowed unless articles or bylaws provide other-

Dakota:  wise {1} mumhs maximum duration unless the proxy provides
uthcmm) ! No proxy voling in credit unions and fraternal

, benefit socicties.®
Ohio: No proxy voling by members {except organizations which are
" members} unless the articles or bylaws so provide, 0

55 Anno. Mo. St. Sec. 352.110. .
56y, Secs, 357.000, 357.110.

57Rev. Codes Mont, Sec. 15-1404.

58Rev. S1. Nebr. Secs. 21-1914, 21-1915. .

sgNev. Rev, St c. 81,

80\ H. Rev. St. Annio, Sec. 205:5.

61).1. St Anno. Ser. 15:1-9.

82, Custov. River Fdpe Girl Scouts Assn., 59 N.J. Super. 408, 157 A. 2d 862 {1960).
630w Mex. 8t Soc. S1-14-29,

NN.Y. Not-Fer-Prafit Corp. b, $68 and voiing apreements, id. #6319,

ESktynn v. Kendull, 195 Misc. 221, 88 N.Y.S. 2d 299 (1949},

68 Craig Medicine Cu. v. Morchants” Bank. §9°1tun 56). 14 N.Y.S. 24 16 (1890).
66ay v Not-For-Profit Corp, L. $609. ‘

6/ Gen. St. No. Car. Sec. 55-A-324b).

68,5, Dak. Cent. Code Anno. Sec. 10-24-15.

63 1bid. Secs. 6-06-10, 36-12-03.

0o Rev Cude Sec. 1702.20,
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Oklzhoma: Proxy voting allowed {seven years maximum duration, bul ll ‘
months maiimum unlesy otherwise provided in the pmxy)

Pennsyl-  Proxy votng allowed of bylaws so provide (1 months maxi-

vania: mum duration, uniess a longer period, up to three years, is
provided therein 312

Rhode

Island: Proxy voting may be provided for by articles or bylaws.n

South  Vague bylaw powess,74 but proxy voting may be ?m\rided for

Carolina: by bylaws of conperalive markeling associations’” and rural
electric coops. 7

South Browy voting allowed, in \rague srovision:” 7 must he in bylaws

Dakota:  for existing cvamnmnr;aks;:’f various special provisions lor spe-
cific types of organizations.

Tennessee: Proxy voting allowed in eieq:ons 7 .

Texas: Proxy voting by members permilted unless articles or bylaws
provide otherwise (! mmths ma:umum duration unless
otherwise provided in the pmxy)

Utah: Membets may vote by proxy unless arucies or bylaws provide
otherwise.

Virginia:  Members may vate by proxy unless articles or bylaws provide
otherwise (1] momhs maxlmum duration uniess otherwise
provided in the proxy)

Virgin Vague bylaw powers; apparently may provide for proxy

Islands: \roting.”

Washing- Vague bylaw powers; apparently may provide for proxy

ton: voting.“ Credit unicns may not use proxy voting,

West

Virginia: - Vegue provision, apparently permitting use of proxy "mtins.“

T t9eta. 51. Anno., tit. 18, Secs. 160, 1.3,
T2py St. Anno., tit. 15, Sec. 2851-606.
"3cm LRJ. Sec. 7612, ‘
HMeoe L. So. Car. Sec. 12748, .
5104d. Sec. 12951 (3).
6758, Sec. 121034
7750, Bk, Code Sec. 11.0711.
"8ihid. Sec. 11,1205, now repluced by new e, 11.42.
P97 n. Cade Anno. Sec. 48-1114.
BO7ex: Qv. $1. Aut. 1396-2.13.
81yjtah Code Anno. See. 16-6-30.
82000 Va. Sec. 13,1217,
%3 ingin Istands Cade, tit. 13, Sec. 495.
$4Rav, Code Wash. Secs. 24.64.060, 24.04.020.
85114, Sec. 31.12.160.
BSw. va. Code Sec. 3016 (1)41, 6).
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Wisconsin: Menbers may vole by proxy unless articles or bylaws provide
otherwise (11 months maximum duration unless otherwise
provided in the proxy}.f” No proxy voting in credit unions3®
nor mutual benefit societies.®” .

Wyoming: Voting by proxy aliowed ??

The foregoing summaries of state statutes and rules should; suffice to
convey a fair idea of the present status of the law on voting by proxy,
Many state statutes contain special additional rules applicable to certain
specific types of organizations, The summaries here provided contain the
major provisions on the subject. . :

]
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EXHIBIT IT

516 BRALUDE v. HAVENNER
38 C.AA §26; 113 Cat Rptr 386

[Civ. No. 33532, First Dist. Div. Four. Apr. 10, 1974.]

MARVIN BRAUDE et al., Plaintiffs and Appellants, v.
JOSEPH E. HAVENNER et al., Defendents and Resporidents.

P

SuMMARY

In an action contesting an election of directors by the Autornobile Club
of Southern California, the trial court gave judgment voiding proxies
obtained from persons who applied for membership by mail, but
upholding the validity of other proxies and the resuits of the election.
Plaintiffs made a broad attack on the fairness of the club’s election
practices, and the court determined, in its findings of fact, that the effect

- of the club’s solicitation of proxies, failure to give a.ni: more than minimal
legal notice of the annual meeting, failure to di nominees to be
voted on at the meeting, and the impracticality of any third person’s
being able to communicate effectively with the members of the club, alf
had the necessary result of perpetuating the directors in office without
affording 1o the members a fair opportunity to express.their vote for other
candidates. The judgment, however, failed to grant relief from such
effective exclusion of real exercise of the franchise by club members.
mt Court of Los Angeles County, No. 996 002, John L. Cole,

The Court of Appeal reversed with directions to the trial court to enter
a new judgment determining that the electoral procedures which led to
the seloction of defendant directors were unfair and uanlawful. Though
the contested terms of office had expired, the count concluded that the
a should pot be dismissed as moot, since it involved the general
public interest and the future rights of the parties, and there was a
reasonsble probability that the same questions wouid again be litigated
anmmed_.- The court approved the trial court’s voiding of the proxies
of mail-order applicants, and its finding of validity of proxies obtained
from persons who applied for membership in person. The procedures
employed for obtaining proxies from continuing members were not
consi since the request form had been superseded by & new form
not in issae. Though it noted circumstances supporting the trial court’s

{Apr. 1974
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33 C.A3d 526; 113 Cal. Rpur. 386 .

determination that it would be inequitable and unfair o the club and the

-majotity of its members to set aside the ciection, the court concluded that
the judgment was inconsistent with the total effect of the findings in that
it failed to grant relief from the effective exclusion of real exercise of the
franchise by club members which was found to have occurred. (Opinion
by Christian, J., with Caidecott, P. J., and Rattigan, J,, concurring.} -

HEADNOTES
Clansified to MeKinney's Digest

(1), Appenl § 912(7)—Grounds for Refuring Dissdesal.-Dismissal of an
appeal from a judgment upholding a directors’ election held by the
Automobile Club of Southern California, & nonprofit corporation,
was not appropriate, cven though the contested terms of office had
expired during pendency of the appeai, where the matter involved the
general public interest and the future rights of the parties, and there
was reasonable probability that the same questions would again be
litigated and appealed.

(2) Corporations § 379—Stockholders’ Elecions—Aditack on. Valldity.—
In determining a challenge to & corporate election, the court should
consider all factors bearing on the validity of the questioned election
and give effective direction tc the relief required. Thus, the scope of
inguiry is not limited to technical and procedural questions involved
in the election,

{3) Corporations § 902.1—Nonprofit Corporations—Proxies.——In an ac-
tion challenging a directors’ election heid by the Automobile Club
of Southarn California, 2 nonprofit corporation, the trial court cor-
rectly determined that a prospective member of the club is not pre-
vented, under Corp. Code, § 2225, referring to execation of a proxy
by a “person entitied to vote,” from executing & proxy when he
applies for membership. To execute a proxy is to appoint an agemt
for a special purpose, and an agent may bc appoinied before the
happening of an event which may call for him to exercise his powers

as an agent.
[Apr. 19741



Ly | Braube v. HAVENNER
38 C.A.3d 526; 113 Cal.Rptr. 386
(4). Corporations § 902.i—Nonprofit Corporations—Proxies.—In an ac-

o

tion challenging & directors’ election held by the Automobile Club of
Southern Caulifornia,-a aonprofit corporation, the trial court correctly
concluded that “over-the-counter™ proxies obtained from spplicants
for membership were not tnvalid, where, though such applicants were

- requested ta sign the proxy form, it unambiguously stated that it

created a voting agency, and there was evidence that the club’s field
representatives, in answer to questions, disclosed that it was not nec-
essary to execute & proxy in order to apply for membership.

+ .

Corporations § 117 — Validity of Bylaws, — Corporations have no
power to create bylaws that are unreasonable in their practical apphi-
cation, and bylaws seemingly in compliance with statutory provision
are invalid if they are unreasonable.

Corporstions § 902.1—Nonprefit Corporations—Flection Practices.
~In ‘an action challenging a directors” election held by the
Automobile Club of Southern California, a nonprotkt corporation,
the trial court’s judgment was deficient in failing to grant relief from
the effective exclusion of real exercise of the franchise by club
members, where the court had determined, in its findings of fact,

- that the effect of the clud's solicitation of proxies, failure to give any

maze than minimal legel notice of the annual meeting, failure to

- disclose nominees to be voted on &t meeting, and the impracticality

. ofany third person’s being 2ble 10 communicate effectively with the

mem of the club, all had the necessary result of perpetuating

directors in office without aflording to the members a fair opportuni-

ty to express their vote for other candidates.

{Sec Cal.dur.3d, Associations and Clubs, § 49 et seq.; Am.Jur.24,

Corporations, § 1082.)

§
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Adams, Doque & Hazeltine, James 8. Cline snd Bruce A. Beckman for
Defendants and Respondents.

OPINION _ ,

CHRISTIAN, J.—Appellants Marvin Braude and james Ruddick brought
this action under Corporations Code section 2236 et seq., to et aside
an clection in which respondents Toll, King, and Milligan were sclected
as members of the Board of Directors of the Automobile Club of Southern
Californta. Appellants attacked the validity of proxies executed by mem-
bers of the club and sought a declaration of rights and equitable relief.
A stipulation of facts, entered into by the parties, was supplemented by
testimony taken in a nonjury trial. The court gave judgment voiding some
proxies but uphoiding the results of the election; the present sppeal fol-
lowed.

The Automobile Club of Southern California is a nonprofit corporation
with more than cpe million members. The club extends to its members
services related to motoring, such as travel information and emergency
road service. It also participates in public activity concerning legislation
that may affect motoring. Through its board of direstors the club con-
trols the Interinsurance Exchange of the Automobite Club of Southern
California, an entity which provides insurance to some mesm:ders of the
club. The insurance cschange has assets of over $200 million. The club
is governed by its 11-member board of directors; the board elects officers
who manage the club business, appoint commitiees, adopt rules and reg-
ulations to control the transaction of business, and amead the club’s
bylaws.

The Automobile Club of Southern California worked against & proposi-
tion on the November 1970 general election ballot which would have
permitted the application of gasoline tax revenue to mass transit purposes.
This prompted Braude to seck election 1o the board. Braude was nomi-
nated at the annual members' meeting of the club held on February 22,
1971, Preseat at the meeting were 107 active members: in addition,
732,757 members were represented by proxy. Respondents Havenner,
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Lowe, and Farand heid 728,143 of the proxes, o stained as follows:
382,045 were obtained “aver-the-courner’ from new members; B3.863
were obtained by mail from acw members; and Z62.275 were ohtained
from coptinuing members, Bravde was defeated in the clection; respond-
ents King, Toll, and Miiligan were ciccted divectors. The trial court held
invelid the 83,863 proxies obiained by mall from new members of the
club, but it uheld the validity of the other proxies and of the election.

{1} The contested terms of office have expired during the pendency
of this appeal. We have concluded, however, ihat the appeal should not
be dismissed as moot; it involves “the general public inferest and the future
rights of the parties, and there is reascnable probability that the same
questions will again be litigated and appealed, . . .7 (People v. West
Coast Shows, Inc. (1970} 10 Cal.App.3d 462, 468 [89 CalRptr. 2901;
see alto 6 Witkin, Cal. Procedure (2d ed. 1971) Appesl, pp. 4426-4428.)

As 8 nonprofit corporation, the Automobile Club of Southern California
'js regulated by the General Nonprofit Corporation Law.! The General
Corporation Law (3§ 100-6804} applies to nonprofit corporations except
mpﬂrg;ng matters governed by the Genersl Nonprofit Corporation Law
(§ 9002).

Because noaprofit corporations generally do not issue stock, the ultimate
governing interest rests with members rather than with shareholders. (See
2 Ballantine & Sterling, Cal. Corporation Laws (4th ed. 1973) p. 759.) An
equitable remedy has been provided for a member who wishes to
challenge & corporate election. (See, ¢.g., Columbia En%ineen'ng Co. v.
Joiner (1965} 231 Cal.App.2d 837, 842-849 {42 Cal.Rptr. 241]) The code
provides very broadly that “{t}he court may determine the person entitled
to the office of director or may order a new election to be held or
appointment (o be made, and direct such.other relief as may be just and
proper.” (§ 2138) (2} In determining & challenge to a corporate
election the court should consider all factors bearing on the validity of the
queationed election and give effective direction to the relief required.
(Lawrence v. 1. N. Parlier Estate Co. {1940 15 Cal2d 220, 227 [100 P.2d
765].) Thus, the scope of inguiry is not limited to technical and
procedural questions involved in the corporale election. (Columbia
Enﬁinam‘ng Co. v. Joiner, supra, 231 CalApp2d at p. B44; scc 2

tine & Sterling, Cal. Corporation Laws, supre, § 196, p. 386.)

(3) Appeliants contend that proxies obtained from applicants for mem-

tCorporstions Code sections $000-9802. Al code citations hereafter are to the
Corporations Code urdess specified otherwise.
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bership in the club sre void as having been taken prematurely. Under the
bylaws applications for membership are “subjecs fo approval sad accept-
ance by *he Board of Directors or iny persoR of persows designated by
them.” Section 2225 siates that 8 person emtitied to voue may do so by an
agent authorized by g written pioxy.® Therefore (the argument rung) ap-
phicants who sigaed piosies bafore Ly were scoopted 2 members were
not then “entitled o vote” and not therefore suthorized (0 give & proxy.
Appeliants' interpretation of section 2225 v strained. Thert b no require.
ment that only those already entiled 1o voie may sxecute proxies. To
exscute & proxy is & eppoint an agent for 2 special purpose, J2 Baljantine
& Sterling, Cal. Corporaunn Lews, supow § 152 ab . 374 Ac agent may
be appointed before the happening of #n event which may cali for him fo -
exercise his powers as agent. The trigl court acted carrecﬂg in determin-
ing that there was no reason (o preveiit a prospective member of the club
from executing a proxy when he applies for membership. -

Persons who applied by mail for membership received” an application
form accompanied by an attachment which requested the applicent to
“sign both sides.” One side of the application was an application form;
the othet was 2 proxy. The trial court concluded that the proxics obtained
in this manner were invalid because the attachment suggested that the
applicant was required to execute both the application and the proxy if
he wanted to join the ciub, That determination was sound; it i3 not con-
tested by respondents.

(4) Proxies were obtained ovet-the-counter from applicants as follows:
When a person inquired about membership at a field office of the club
ke was given a brochure, and the services outlined in the brochure were
explained. If a membership was desired, the applicant was giv.n the same
form used in postal tramssctions, but the attachment requesting the ap-
plicant to sign both sides was not used. Applicants were asked to sign
the proxy, and were not told about the effect of the proxy unless they
specifically inquired. The club's field representatives were instructed to
advise any applicant who questioned the proxy “that the proxy is a device
~ used by many organizations which conduct their business through an
* elected Board of Directors to facilitate the conducting of the business of
the osganization when members can’t or don't wish to attend meetings,”
and that the signing of a proxy is not required. The trial court concluded
. that proxics obtained over-the-counter were not invalid, Substantial evi-

$Corporations Code section 2225: “Every person enlitled 0 vote or execute con-
wats may do 80 either in person or by one or more agenis suthorized by s written
peoxy executed by the person or his duly authorized agent and filed with the secretary
of the corporation.” | ‘
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dence supporis thi! conchsica. The prexy form unambiguously states
that it crgates a voung agency, aad thers was evidence that the club’s
field representatives, in answer 10 questions, disclosed thar if was not nec-
essary to exsclte p prowy in order (o apply for membership. (CF Wyanr
v, Armsteony (19457 186 Misc, 216 [59 N.Y.8.2d 5902, 505}

The procedure for cbiaining pioxies from continuing members i also
attacked by appeilants. Esch year a prouy solicitation is sent to each mem-
ber whose proxy has expired or & about (o expire. The trial court held
thut the procedurs was noi objectionable. We do et examine the fairness
of the prexy request which is under attack: it has been superseded by a
new formr which Is not in issue in this gppeal

Appellants have launched 2 broad attack on the fairness of the club's
election practices. First, it is contended that it was improper for the club
to pay the management’s ¢xpenses in soliciting proxies for the board of

. directore. In general, corporate funds and proxy machinery may be used
for management’s solicitation of proxies if the proxies zre needed to con-
duct ordinary corporate business, such as obtaining a quorum and voting
on normal, uncontesiad business matters. {Rosenfeld v. Fairchild Engine
& Airplane Corp. {1935 309 MN.Y. 168, 172-173 [128 N.E.2d 291, 292.
293, 51 AL.R2Z 880, see Eisenborg, Access fo the Corporate Proxy
Machinery (1970 83 Harv L .Rev. 1480 (495.3498.) In the case of con-
tested elections, it is said that corporate funds may be used if a policy
issue is at stake as opposed fo = strictly personal power coutest. (Rosenfeld
v, Fairchild Engine & Airplang Corn., supra, 309 WY, at p. 173 {128
N.E.2d at p. 293].) The rule {3 uacertain in application because every con-
test involves or can be made to invoive issues of policy. (Eisenberg, Access
fo the Corporaie Proxy Maciinery, supre, 83 Harv.l.Rev. at pp. 1497-
1498.)

In any event, managentent’s solicitation is not without limit, Incumbent
directors may not use the corporate proxy machinery solely o perpetuate
themselves in office, (Bisenberg, Access to the Corporate Proxy Machinery,
supra, 83 Harv. L. Rov. gt . 1495 see, e.g., Hall v. Trans-Lux Daylight
Picture Screen Corp. €1334) 20 DelCh. 78 {171 A. 226, 228-229]; of.
Burneit . Banks (1955) 130 Cal.App.2d 631, 634 [279 P.2d 579] [no
director may perpetuate himself in office by refusing to call an election].)
Other limits on the board’s usz of the corporate proxy machinery are inher-
ent in each director's fiduciary obligations to the members or sharcholders.
(Rosenfeld v. Fairchiid Engine & Airplane Corp., supra, 309 N.Y. at p.
173 {128 NEZ at p. 293];
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Other sspects of the process smployed in the slection of directors are

attacked. The club’s bylaws provid: that a nominaling ¢ mmitice ap-

polnted by the club's president is to prepere 2 list of nominees for director
which contains as many names as there are vacancies on the board. The
list is not requirsd by tke bylaws o be disciosed other than by publication
once in & newspaper of general cisculation prior to the annual meeting.
Active members may nominate other candidates at the annusl meeting.
Appellants contend that the election was unfair becanse the club's bylaws
permit members to numinate candidates for director only at the gnnnal
meeting, while the bylaws permit notice of the annusl meeting to be
given in an ineffective manmer. Alihough the nominating conpnittee B
reguired to act st least 13 days prior to the annual mesting, candidates
nominated by club members may not be put forward uptil the anpual
meeting has been convened. (8} Corporations have no power io create
bylaws that are unreasonable in their practical application (People’s Bank
v. Superior Court (1894) 104 Cal. 649, 652 {38 P. 452]}, bylaws seemingly
in compliance with statutory provision are invalid if they are unreasonabic.
(Id.: Haynes v. Annandaie Golf Club (1935} 4 Cal.2d 28, 30 {47 P.2d
470,99 AL.R. 1439]) By permitting nominations by members only at
the annual meeting, the club’s bylaws restrict the membery’ right i nomi-
nate, and hence elect, the directors. (See Com. ex sel. Gallagher v, Knorr,
21 PaDistR. 784 [keld similar bylaw unreasonable], discussed in Matter
of Farreli {1923) 205 App.Div. 443 [200 N.Y.S. 95, 97}, affd. 236 NY. 603
[142 N.E. 301))

(6) In its findings of fact the trial court determined that “considering
all of the circumsiances, the effect of defendant club’s solicitation of
proxies, failure 1c give any morce than minimal legal notice of the
meeting, failure to disclose nominees to be voted upon at the meeting,
and the impracticality of any third person{'s} being able to commuanicate
effectively with the members of the ciub, all have the necessary result of
perpetuating direciors in office witout affording to the n.embers a fair
opportunity to express their vote for other candidates if thai is what a
given member desies to do.” That view of the situation was direcily
responsive to the issues posed by appellanis’ broad-scale attack on the
club’s electoral procedores. it was consisient with, indeed virtually
compelled by, uncontradicted evidence.

The findings aiso set cut several circumziances which, as the court
reasonsbly determuined, indicated that 1w would be “iequitable and
anfair 1o the clud, to the best mtzrests of the club, and w the majority of
she members of the club to seit aside the election . .7 which had been the
Erimary target of attack in this action. It cannot be said that i would have

eon an abuse of diseretion to absiain from annulling the past election
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- atfording 2 the memberss 2 fair opporiuni'y 1o express their vote for other
candidatés.” The hudgment, however, & inconsistent with the total efect
of the fadings in thas it (ailed 1o grant relief from the cffective exciusion

of real exercige of the franchise v club members which was found to
kavs occurred, (Hee Lo, Tode, § 22380

Respondents have represeated (o this court, by material not part of the
record on appeal, thel some defiencies in the electoral procedures
discussed above have been correcied. We make no determination
copcerning the meriis of those changes;- the trial court can more
appropriately consider those matters. :

The judgment is reversed with directions to enter a new judgment
determining that the electorzl procedures which led to the selection of
dent directors were unfair and untawful. The trial court will retain
Jurtsdiction as & court of equity to compel respondents 1o put into effect
such new electoral “irocess as the court may consider just and proper. The
trinl court may teke further evidence before deiermining whether to
approve ororder any specific electoral plan,

Caldecodt, P.J., and Rattigan, J., concurred.

A petition for & rehearing was denied May 10, 1974, and the judgment
wis modified to read as prinied above,

[Apr. 1974}



| .
Memorandun 76-20 "Exhibit IIT

Important Message for Members

*

Will you and each Associate Member in your household please
take a moment to:read this important proxy information?

T 1S IMPORTANT that you be represented at the membershin meetings of the California Siate Automobile
Association, sven though you may be unzbie to atiend in person.

IF A PROXY FORM BEARING YOUR NAME 15 NOT ENCLOSED

~ This means that CSAA recerds show that you have a proXy on file which is not due to expire within the
next twelve months. You should krow that you may revoke your proxy at any time.

(E A PROXY FORM BEARING YOUR NAME 15 ENCLOSED

— This means that CSAA racords show ars
+ you have no proxy on file,or '
« your prior proxy has expired, of :
« your current proxy will expire within the next twelve months

The enclosed proxy forms give you the choice of appointing as your proxy any individualls} you wish. The
names preptinted gn the proxy form are CSAA Officers and Dirsctors, CSAA Management Invites you to express
your confidence in them by appointing the named Directors and Officers as your proxies, This witl help to insure
that the affairs of CSAA and the services it renders to you will continue to be directed in the same manner which
tas made CSAA the organization it 1s today. Your proxy will be exercised in the election of Directors as well as in
voting andany other matter which may come before the regular or any special Membership Meeting which you do
net attend. ’

You are invited to sign and return THE PROXY FORM BEARING YOUR NAME in accordance with the
instructions below. )

PLEASE NOTE ,
1) You do NOT have to sign a proxy in order to renew your membership. :
2} You may attend and exeftise your own vote at any Membership Meeting, whether you have signed a
proxy or not. (Date and location of Membership Meetings are published in Motoriand.) You may substi-
tute a proxy of more recent date designating a different proxy holder if you wish, A PROXY OF
MORE RECENT DATE SUPERSEDES A PRIOR PROXY.
3) You have the right 1o appoint any Individuai(s) other than the named Officers and Directors, by print-
ing in your proxy(ies} namels) in the space provided on the proxy form.
4} Your proxy wiil remain in effect for five years, unless revoked of you check the box on the proxy form
to indicate that you wish it to remain in force for only one year.
- 5} You may revoke your proxy ot any tme. S
| hope you will protect your voting franchise by appointing a proxy of your choice in the event you are unable
to attend Membership Meetings. | particularly hope you will see fit to appoint a your proxy the Directors and
Officers named on the enclosed proxy form. Your support is appreciated.

Sincerely,
Seai Gartison

Secrstary

INSTRUCTIONS:

1. Use the proxy form which bears YOUR name arid memtbership number,

2, Sign your name on the fine provided exgctly as it appears it the proxy. .

3. Dute the proxy in the space provided. If undated, your signature will be authority for CSAA to enter the date of
recelpl.

4, To designate someone other than the memed Directors and Officers as your proxy(ies}, please PRINT your
proxy(ies} name(s) and addressfes) {if knownj on the line provided near the top of the proxy. The address js to
assist CSAA In identifying your proxyholder.

5. If you wish your proxy to remain in force for only one year, please check the box just above your sigmature.

6. IMPORTANT: Please return the completed proxies In the enclosed envelope.

Fiat (REV. 578}
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404/381 § 5124

§ 5124. Business corporation

5124. '"Business corporation" means a corporation organized under
Divisfon 1 (commencing with Section 100) of Title 1 or a business cor-
poration organized under any predecessor genmeral corporation law or by
any act of the Legislature creating a private corporation prior to the
enactmwent of a general incorporation statute.

Comment. Section 5124 is new; it adopts the definition of “cor-
poration” found in Section 162 (Genmeral Corporation Law).
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404 /382 § 5129

§ 5129. Proxy

5129. "'Proxy' means a written authorization signed by a member or
the member's attorney in fact giving another person or persons power to
vote with respect to the membership of the member. "Signed" for the
purpcse of this section means the placing of the member's name on the
proxy (whether by manual signature, typewriting, telegraphic transmis-
sion, or otherwise) by the member or the wember's attorney in fact.

Comment. Section 5129 1s new. For a comparable provision, see

Section 179 (General Corporation Law).
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4047383 § 5130

§ 5130. Vote

5130. "Vote" includes authorization by written consent.

Comment. Section 5130 is new. For a comparable provision, see

Section 194 (General Corporation Law).

Note. Sectlon 194 is subject to Sections 307(f) and 603(d); the
staff has not yet examined these provisions.
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§ 5263. Bylaws relating to voting rights

5263. (a) The bylaws may provide for the manner of voting by
membexrs and whether cumulative voring and proxy voting shall be allowed.

(b) A bylaw affecting the voting rights of members shall not be
adopted, amended, or repealed by the board.

Comment. Subdivision (a) of Section 5263 continuves former Section
9402(d). For provisions relating to cumulative voting, see Section
5708; for provisions relating to proxy voting, see Section 5705.

Subdivision (b) 1s new. It is an exception to the rule of Section

{9400} (manner of adoption, amendment, and repeal of bylaws).

Note. The staff has not yet drafted general provisions relating to
adoption, amendment, and repeal of bylaws.
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CHAPTER 7. VOTING OF MEMBERSHIPS

§ 5700, Voting rights and manner of voting

5700. (a) Unless the articles or bylawe provide otherwise, every
member of a2 nonprofit corporation is entitled to one vote.

(b) The manner of voting may be by ballet, mail, or any reasonable
means provided in the articles or bylaws,

Comment. Subdivision {(a) of Section 5700 continues a portion of
the firat sentence of former Section 9601, For a comparable provision,
see Sectlon 700(a) (General Corporation Law). Although the established

norm for nonprofit corporations is one vote per member (see Green Gables
Home Owner's Ass'n v. Sunlite Homes, 202 P.2d 143 (1949)), the articles

or bylaws may provide different classes of membership with differing
voting rights (see Section 5261; see also Erickson v. Gospel Foundation,
43 Cal.2d 581, 275 P.2d 474 (1954)). Absent a specification of the

rules fixing the respective voting rights of each member or class of

members, the voting rights of members are equal. Section 5401,
Subdivision (b) continues the second sentence of former Section
9601,

5700--1



404/ 386 § 5701

5 5701, Record date for determining members

5701. (a) In order that the nonprofit corporation may determine
the members entitled to notice of any meeting or to vote or entitled to
recelive any allotment of any rights or entitled to exercise any rights
in respect of any other lawful action, the board may fix, in advaace, a
record date which shall not be more than 60 nor less than 10 days prior
to the date of such meeting nor more than 60 days prior to any other
action.

(b} If no record date is fixed:

(1) The record date for determining members entitled to notice of
or to vote at a meeting of members shall be at the close of business on
the business day next preceding the day on which notice is given or, if
notice is waived, at the close of business on the business day next
preceding the day on which the meeting is held.

(2) The record date for determining members entitled to give con-
sent to corporate action in writing without a meeting, when no prior
action by the board 18 necessary, shall be the day on which the first
written consent is given.

{3} The record date for determining members for any other purpose
shall be at the close of business on the day on which the board adopts
the resolution relating thereto or the 60th day prior to the date of
such other action, whichever i1s later.

{c) A determination of members of record entitled to notice of or
to vote at a meeting of members shall apply to any adjournment of the
meeting unless the board fixes a new record date for the ad]ourned
meeting, but the board shall fix a new record date if the meeting is
adjourned for more than 45 days.

5701--1



(d) Members on the record date are entitled to notice and to vote
or to recelve the allotment of rights or to exerclse the rights, as the
case may be, notwithstanding any transfer of any memberships on the
bocks of the nonprofit corporation after the record date except as

otherwise provided In the articles or bylaws.

Comment. Sectlion 5701 supersedes provisions applicable to non-
profit corperations by former Sections 2214 and 2215 through former Sec-
tion 9002. Section 5701 extends the permissible record date from 50 to
60 days prior to the event to which it relates, adds a 10-day cutoff
prior to meetings of members, and provides rules governing the record
date absent a date fixed by the board. For a comparable provision, see
Section 701 (General Corporation Law).

Hote. The staff has yet to draft provisions relating to meetings

of members. The l0-day cutoff, designed for stock corporations, nay
prave to be inappropriate for nonprofit corporations.

5701--2
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§ 5702. Voting of membership held by partnership, association, family,

or other group

5702. {a) Unless the articles or bylaws otherwise provide, a
membership standing in the name of a partnership, association, family,
or other group shall be voted by a person designated by the partnership,
assocliation, family, or other group to act as its representative, The
name of the representative shall be delivered in writing to the non-
profit corporation prior to the record date of the vote at which the
representative is to act. Unless the articles or bylaws preclude voting
by proxy, a representative so designated may vote by proxy.

(b) A new representative may be designated and the name of the new
representative given in writiog to the nonprofit corporation prior to
the record date of the vote at which the new representative 1s to act.
The designation of a new representative revokes any prior designatiom.

Comment. Section 5702 is new. It should be noted that only natu=-
ral persons may be members of a nonprofit corporation unless the arti-
cles or bylaws provide otherwise. Sectlion 5400. ioreover, where a
nonprofit corporation allows partnership, assoclation, family, and other
group memberships, Section 5702 permits the articles or bylaws to pro-
vide differing voting requirements, such as majority or fractional

voting by members of the partnership, association, family, or other

group.
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404/388 § 5703

§ 5703. Voting of membership held by corporation

5703, (a) Unless the articles or bylaws otherwise provide, a mem-
bership standing in the name of another business corporation or non~
profit corporstion, domestic or forelgn, may be voted by such officer,
agent, or proxyholder as the bylaws of the other corporation may pre=-
scribe or, in the absence of such provision, as the board of the other
corporation may deterwmine or, in the absence of such determination, by
the chairman of the board, president, or any vice president of the other
corporation, or by any other person authorized to do so by the chairman
of the board, president, or any vice president of the other corporation.

{(b) Memberships which are purported to be voted or any proxy pur-
ported to be executed in the name of a business corporation or nomprofit
corporation, domestic or foreign (whether or not any title of the person
gigning is indicated) shall be presumed to be voted or the proxy ex-
ecuted in accordance with the provisions of this section unless the
contrary is shown.

Comment. Section 5703 is comparable to Section 703(a){General
Corporation Law). It should be noted that only natural persons may be
members of a nonprofit corporation unless the articles or bylaws provide
otherwise, Section 5400. Moreoever, where a nonprofit corporation
allows corporate members, Section 5703 permits the articles or bylaws to
provide differing voting requirements, such as designation of a voting
representative. See Section 5702.

Subdivision (a) continues provisions applicable to nomprefit cor-

porations by former Section 2222 through former Section %002,
Subdivision (b) is new.

5703--1
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§ 5704. Voting of membership held by two or more persons

5704. (a) This section applies where a membership stands of record
in the names of two or more persons, whether fiduclaries, members of a
partnership, joint tenants, tenants in common, husband and wife as
community property, tenants by the entirety, or whete two or more per-
sons (including proxyholders) have the same fiduclary relationship
respecting the same membership,unless the secretary of the nonprofit
corporation is given written notice to the contrary and is furnished
with a copy of the instrument or order appointing them or creating the
relationship wherein it 1s so provided.

(b) Unless the articles or bylaws otherwise provide, the acts with
respect to voting of the persons in whose names the membership stands
shall have the following effect:

(1) 1f only one person votes, such act binds all.

(2) If more than one person votes, the act of the majority so
voting binds all; but, where the vote .is evenly split on any particular
matter, each faction may vote the membership in question proportion-
ately. If the instrument so flled or the registration of the membership
shows that the membership 1is held in unequal interests, a majority or
even gplit for the purposes of this paragraph shall be a majority or
even split in Interest.

Comment, Section 5704 continues provisions applicable to nonprofit
corporations by former Section 2223 through former Section 9002. For a
comparable provisfon, see Section 704 (General Corporation Law). It
should be noted, however, that no member may hold a fractional member-
ship or a joint interest in a membership unless the articles or bylaws
80 provide. Sectlon 5400, Moreover, where a nonprofit corporation
allows memberships in the names of two or more persoms, Section 5704
permits the articles or bylaws to provide differing voting requirements,

such as deselignation of a single voting representative or fractional

voting.
ST i }
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§ 5705. Proxies

5705. <{a) Unless the articles or bylaws provide otherwlse, every
member of a nonprofit corporation entitled to vote may vote or act by
proxy. Any proxy purporting to be executed in accordance with the pro-
visions of this division shall be presumptively wvalid.

{(b) Wo proxy shall be valid after the expiration of il months from
the date thereof unless otherwise provided in the proxy. Every proxy
continues in full force and effect untlil revoked by the person executing
it prior to the vote pursuant thereto except as otherwise provided in
this section. Such revocation may be effected by a writing delivered to
the nonprofit corporation stating that the proxy is revoked or by a
subsequent proxy executed by, or by attendance at the meeting and voting
in person by, the person executing the proxy. The dates contained on
the forms of proxy presumptively determine the order of execution,
regardless of the postmark dates on the envelopes in which they are
mailed.

{c) A proxy 1s not revoked by the death or incapacity of the maker
unless, before the vote {g counted, written notice of such death or
incapacity is received by the nouprofit corporationm.

Comment. Section 5705 states the basic rules governing proxles.
The term ‘proxy"' is defined in Section 5129, which also provides the
manner of execution of proxies.

The first sentence of subdivision (a) continues a portion of former
Section 9601; the second sentence is new. For a comparable provision,
see Section 715(a) (General Corporation Law). Unlike the General Cor-
poration Law, the General Nonprofit Corporation Law permits nonprofit

corporations to preclude proxy voting. See also Section 5263 (bylaws

relatinog to voting rights).
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Subdivision (b) supersedes provisions applicable to nonprofit cor-
porations by former Sectlons 2226 and 2228 through former Section 9002.
Cf. Braude v. Havenmer, 38 Cal. App.3d 526, 113 Cal. Rptr. 386 (1974).

Unlike the former provisions, subdivision (b) lmposes ne seven-year
maximum duration for a proxy and makes no provision for lrrevocable
proxies., The last sentence of subdivision (b} is new. For a comparable
provision, see Section 705(b) (Gemeral Corporation Law).

Subdivision (¢} continues pro#isions applicable to nonprofit cor-
porations by former Section 2227 through former Section 9002. Cf.
Braude v. Havenner, 38 Cal. App.3d 526, 113 Cal. Rptr. 386 (1974)., For

a comparable provision, see Section 705(c){General Corporation Law).
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§ 5706. Voting agreements

5706, (a) An agreement between two or more members of a nonprofit
corporation, 1f in writing and signed by the parties thereto, may pro-
vide that, in exercisiog any voting rights, the memberships held by them
shall be voted as provided by the agreement or as the parties may agree
or as determined in accordance with a procedure agreed upon by them.

{(b) If the articles or bylaws permit transfer of memberships, the
parties may transfer the memberships covered by an agreement under this
section to a third party or parties with authority to vote them in
accordance with the terms of the agreement,

(¢} An agreement under this section shall not be denied specific
performance by a court on the ground that the remedy at law 1s adequate
or on other grounds relating to the jurisdiction of a court of equity.

Comment. Section 5706 supersedes the voting trust provisions
applicable to nonprofit corporations by former Sections 2230 and 2231
through former Sectfon 9002, Unlike the former provisions, Sectlon 5706
imposes no limitations on the duration of voting agreements nor does it
make such agreements revocable at will of the parties. For a comparable

provision applicable to close corporations, see Section 706 (a) (General

Corporation Law).
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§ 5707. Inspectors of election

5707. (a) In advance of any nmeeting of members, the board may
appolnt inspectors of election to act at the meeting and any adjournment
thereof. 1f inspectors of election are not sc appointed, or if any
persons so appolnted fall to appear or refuse to act, the chalrman of
any meeting of mewmbers may, and on the request of any member or a mem—
ber's proxy shéil, appoint inspectors of election (or persons to replace
those who so fall or refuse} at the meeting. The number of inspectors
shall be eilther one or three. If appointed at a meeting on the request
of one or more members or proxies, the majority of memberships repre-
sented in person or by proxy shall determine whether one or three in-
gpectors are to be appointed.

(b) The inspectors of election shall determine the number of mem-
berships outstanding and the voting power of each, the memberships
represented at the meeting, the existence of a quorum and the authen-
ticity, validity and effect of proxies, recelve votes, ballots or con-
sents, hear and determine all challenges and questions in any way aris-
ing fn connection with the right to vote, count, and tabulate all votes
or consents, determine when the polls shall close, determine the result,
and do such acts as may be proper to conduct the election or vote with
fairness to all members.

(¢) The inspectors of election shall perform their duties impar-
tially, in good faith, to the best of their ability, and as expedi-
tiously as is practical. If there are three inspectors of election, the
decigion, act, or certificate of a majority is effective in all respects
as the declslon, act, or certificate of all. Any report or certificate
made by the inspectors of electicn is prima facie evidence of the facts

atated therein.



Comment. Sectlon 5707 continues provisions applicable to nonmprofit
corporations by former Sectlons 2232 and 2233 through former Section
9002, For a comparable provision, see Section 707 (General Corporation

Law).
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§ 5708. Cumulative voting

5708. No member may cumulate votes for directors unless the articles
or bylaws so provide.

Comment. Section 5708 continues the last sentence of former Section
2235 and the last sentence of former Section 9601. Nonprofit corporations,
unlike business corporations, need not permit cumulative voting by
members. Contrast Section 708 (General Corporation Law). See also
Section 5263 (bylaws relating to voting rights). It should be moted,
however, that cumulative voting in certain types of nonprofit corporations
1s prohibited. See Sections 5211 and 5212 (medical and legal services

corporations).
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§ 5709, Contested elections oiv appointments

5709. (a) Upon the filing of an action therefor by any member cor
by any person who claims to hiave beeu denled the right to vote, the
superior court of the proper county shall try and determine the validity
of any election or appointment of any director of any domestic nonprofic
corporation, or of any foreign nouprofit corporation if the election was
held or the appointment was made in this state. In the case of a forelgn
nonprofit corporation, the action may be brought at the option of the
plaintiff in the county in which the foreign nonprofit corporation has
its principal office in this state or in the county in which the election
was held or the appointment was made,.

(b) Upon the filing of the complaint? and before any further proceedings
are had, the court shall enter an order fixing a date for the hearing,
which shall be within five days unless for good cause shown a later date
is fixed, and requiring notice of the date for the hearing and a copy of
the complaint to be served upon the nonprofit corporation and upon the
person whose purported election or appointment is questioned and upon
any person (other than the plaintiff) whom the plaintiff alleges to have
been elected or appointed, in the manner in which a summons 1s required
to be served, or, if the court so directs, by registered mail; and the
court may make such further requirements as to notice as appear to be
proper under the circumstances.

(c) The court may determine the person entitled to the office of
director or may order a new election to be held or appointment to be
made, may determine the walidity, effectiveness and construction of
voting agreements, the vallidity of the issuance of memberships and the
right of persons to vote, and may direct such other relief as may be

just and proper.



Comment. Section 5709 continues provisions applicable to nonprofit
corporations by former Sections 2236-2238 through former Section 9002.
See Braude v. Havenner, 38 Cal. App.3d 526, 113 Cal. Rptr. 386 (1974).
This section provides an equitable remedy in which the scope of inquiry

is not limited to technical and procedural questions. 38 Cal. App.3d at
530,

Note. The staff has not yvet researched foreign nonprofit corperations.
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APPENDIX ae T

Corporations Code § 9402 (repealed)

9402. The by-laws of a nonprofit corporatlion may make provisions
for:

{(a) The admission, election, appointment, withdrawal, suspension,
and expulsion of members.,

{b) The gqualifications of members and different classes of memberships,
and the property, voting, and other rights, Interests, or privileges, or
any of them, of members or classes of members.

(c) The transfer, forfelture, and termination of membership, and
whether the property interest of members shall cease ar their death or
the termination of membership, and the mode of ascertaining the property
interest, i1f any, at death or the termination of membership.

{d) The manner of voting by wembers and whether cumulative votring
and proxy voting shall be allowed.

(e) The making of annual reports and financial statements to the
members,

Comment, Subdivision (a) of former Sectlon 9402 is continued in
Section 5262(a). Subdivision (b) is superseded by Section 5261. Subdivision
(c) 1s continued 1n Section 5262(b). Subdivision (d) is continued in
Section 5263(a).

Hote. The staff has not yet disposed of subdivision (e).
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Corporations Code § 9601 {repealed)

9601. Unless the articles or by-laws provide otherwise, every
zember of a nonprofit corporation is entitled to one vote and may wvote
or act by proxy. The manner of voting may be by ballot, mail, or any
reascnable means provided in the articles or by-laws. No member may
cumulate his votes unless the articles or by-laws so provide.

Comment. The portion of the first sentence of former Section 9601
providing one vote per member is continued in Section 5700(a); the
portion authorizing proxy voting 1s continued in Section 5705. The
second sentence 1s continued in Section 5700(b). The last sentence is

continued in Section 5708,
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